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the office demands a combination of exceptional characteristics. If 
the possessor of such qualifications is to have his reputation and his 
estate endangered by stringent laws and captious beneficiaries the 
result must be a paucity of trustees. Another inevitable result of 
such a state of the law will be idle trust funds. Where lies the 
remedy ? Certainly not in giving loose rein to trustees of a specu- 
lative turn of mind. Possibly not in shifting the responsibilities 
of trustees to the courts. But probably in giving to trust instru- 
ments that will permit of it a more liberal construction. In other 
words, the measure of capacity demanded of a trustee in the invest- 
ment of trust funds should be an exercise of the diligence, care and 
prudence of men of discretion and intelligence in their own like 
affairs, and the measure of any further liability should be found only 
in the terms of the instrument creating the trust. 

Jno. Houston Merrill. 

Philadelphia, Pa. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Wisconsin. 

DE VOIN v. MICHIGAN LUMBER CO. 

Where by a contract of hiring, the owner of a team sends his own servant to drive, 
he is only responsible for the acts of such driver in the handling of the team while 
being used in the stipulated employment, and where the team is lost while being used 
in a way, or at a place, or for a purpose not contemplated in the contract, the hirer 
cannot escape liability to the owner by showing that the driver consented to such use, 
or that the driver's negligence contributed to the loss. 

A. hired his team and driver to B., to haul logs, and by the direction of C, B.'s 
foreman, the driver went to haul hay, and under the guidance of C, in going to a 
hay stack, drove over the snow-covered ice on the river, which broke through and 
the horses were drowned: Held, that B. was liable to A. for the value of the 
horses. 

Appeal from Circuit Court, Marathon County. 

Plaintiff resided at Rhinelander and owned the span of horses in 
question, and had a hired man to drive them. Defendant hired 
the team and driver of plaintiff at a stipulated price per month. 
Defendant was engaged in lumbering at two different camps, Rocky 
Run and Sugar Camp. After being engaged some days in hauling 
supplies to Sugar Camp, defendant asked for permission to haul logs 
at Rocky Run, which was granted and the team and driver were 
accordingly sent there. After hauling logs there one day, defend- 
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ant'a foreman directed the driver to haul some hay from a place on 
the river some ten miles distant, and sent a man along to show the 
way. In driving to the stack, the driver passed across water which 
had been frozen over, and covered with snow. The ice broke through 
and both horses were drowned. This action is to recover their 
value. Judgment was for plaintiff below, and defendant appeals. 

L. A. Pradt and Neal Brown, for respondent, J. L. De Voin. 

Grace $■ Craven, for appellant, Michigan Lumber Co. 

The opinion of the court was delivered by 
Cassodat, J. — The court stated to the jury that it was admitted 
or proved by uncontradicted evidence, that at the time of the acci- 
dent the team and driver " were in the employ of the defendant 
* * * for the purpose of hauling logs." It is now claimed that 
this was a controverted question of fact for the jury to determine. 
The only witness of the defendant on that question testified, in 
effect, that he, in behalf of the defendant, made the contract of 
hire with the plaintiff; that he hired the team and driver " to haul 
logs, and to haul supplies to Sugar Camp or Rocky Run, just as he 
was a mind to have him." It is undisputed that for the time being 
the team and driver had stopped hauling supplies, and had gone 
to Rocky Run for the express purpose of hauling logs, and had 
hauled logs there for one day. There is no claim nor any testi- 
mony to support any claim, of any express contract with the 
plaintiff, that the team should be used in hauling supplies from any 
other place than Rhinelander. The defendant did give evidence 
tending to prove that, by the general custom in the vicinity, it was 
understood that when a team was hired to haul logs, it included the 
right to use the same to haul a load of supplies, or a load of hay, 
or anything of that description. The court was very liberal in its 
allowance of evidence of such general custom. The plaintiff de- 
nied any knowledge of the existence of any such custom. The 
question whether such custom existed was fairly submitted to the 
jury. The verdict for the plaintiff negatived the existence of such 
custom, and established the fact as a verity, that by the express 
contract of hire the team was only to be used in hauling supplies 
from Rhinelander, or logs at Rocky Run. 

The defendant requested the court to instruct the jury, in effect, 
that the driver was the agent of the plaintiff : that his consent to 
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go for the hay, was the consent of the plaintiffs, and hence that he 
could not recover; and that if the injury occurred through the 
driver's negligence, then the plaintiff could not recover. For the 
refusal to give such several instructions, errors are assigned. 

In a limited sense the driver was the agent of the plaintiff. He 
was such agent in caring for and driving the team, in hauling sup- 
plies from Bhinelander, and logs at Rocky Run. That included 
the proper feeding and handling of the team. He was only twenty- 
two years of age, but had some experience in driving teams. 
There is no claim nor evidence tending to prove that he was negli- 
gent in the act of handling the team. There was a road to the 
first stack. It had been cut by the guide sent with the driver. 
Near the first stack the road was along on the ice on the river. 
There was no difficulty in getting to the first stack. Between that 
stack and the other stack there was no road nor any broken path. It 
seems to have been, or at least a portion of it, right along on the 
river. But the water was frozen over, and the ice was covered with 
snow. The space between the two stacks appeared to be level snow, 
and there was no unusual appearance around or about the place 
where the accident occurred. The driver had never been there 
before. There is no evidence that there was any safer way, or any 
other way to the second stack. There is no evidence that the team 
was not driven properly, and in the way directed by the guide, who 
appears to have known of the locus in quo. The age of the guide 
is not given, but he was selected by the defendant's foreman for the 
purposes indicated. The accident did not occur by reason of any 
negligence in the mere driving or handling of the team, but in obey- 
ing the directions given by the foreman and guide, and driving the 
team into a dangerous place without knowing it to be dangerous. 
If the driver was negligent at all, it was in obeying directions and 
driving out upon the ice for the first time without first testing its 
strength. If the guide was negligent in walking behind the sled 
while being driven to the second stack, instead of going ahead of 
the team and testing the ice, yet, as the service in which they were 
then engaged, was not such as was contemplated in the contract of 
hire, he was not a co-employee with the driver in such a sense as to 
relieve the defendant from liability on account of such negligence : 
Railroad Co. v. Fort, 17 Wall. 553 ; Mann v. Oriental P. W., 11 
R. I. 152 ; Lalor v. Chicago, B. $■ Q. Bd. Co., 52 111. 401. 

Was the driver the agent of the plaintiff in the act of obeying 
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the directions of the defendant's foreman and guide, at a place dis- 
tant from the camp, and in a kind of work not contemplated by the 
contract of hire ? It seems to us that he was not. Of course, the 
driver was selected by the plaintiff to drive the team in performing 
the work contemplated in the contract of hire. Had the injury 
occurred by reason of any negligence or incompetency of the driver 
while engaged in the work or service so contemplated by the con- 
tract of hire, then the loss would have fallen upon the plaintiff; for, 
by selecting him to drive his team, he had taken upon himself the 
responsibility of the requisite care and competency of the person so 
selected in doing the work he had contracted to have him do : 
Quarman v. Burnett, 6 Mees. & W. 499 ; Jones v. Mayor, £c, 
14 Q. B. Div. 890 ; Huff v. Ford, 126 Mass. 24 ; Joslin v. 
Grand Rapids I. Co., 50 Mich. 516. And yet, while engaged in 
such contemplated work, had the team been injured solely, by 
reason of having been driven by the careless direction of the 
defendant, into some place of danger, not obvious to the senses and 
unknown to the driver, there would be no question of the defend- 
ant's liability: lndermauer v. Dames, L. B,., 2 C. P. 311. In 
such contemplated service the defendant was still under obliga- 
tion to exercise reasonable diligence in providing a suitable place 
for the team to be driven ; or in other words, not to carelessly cause 
the team to be driven into a place of concealed danger unknown 
to the driver : Id. ; Coombs v. New Bedford C. Co., 102 Mass. 
583, 584 ; Swoboda v. Ward, 40 Mich. 423 ; Parkhurst v. John- 
son, 50 Id. 70. In case of injury in such contemplated service, the 
mere fact that the driver was, in a limited sense, the agent of 
the plaintiff, as indicated, would not take away the liability of 
the defendant, under whose orders and control he was acting at the 
time, for negligently inducing him to drive into a place of con- 
cealed danger : Rouhe v. White M. C. Co., 2 C. P. Div. 205. 

But the case at bar is more favorable for the plaintiff than any 
supposed. Here the injury occurred when neither the team nor the 
driver were engaged in the work contemplated in the contract of hire. 
They were both, however, doing service for the defendant under the 
directions of its foreman, and the guide selected by him. The team 
was drowned solely by reason of being driven by such direction into 
a place of concealed danger unknown to the driver. Had not the 
team at the time of the injury been accompanied and driven by the 
driver selected and employed by the plaintiff, there could be no 
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question but what such diverted use of the team would have been a 
conversion within all the authorities: Wheeloek v. Wheelwright, 
5 Mass. 104; Homer v. Thwing, 3 Pick. 492; Ball v. Corcoran, 
107 Mass. 251 ; Woodman v. Hubbard, 25 N. H. 67 ; Hart v. 
Skinner, 16 Vt. 138. The same rule has been applied to the 
unauthorized use of slaves : Borseley v. Branch, 1 Humph. 199 ; 
Scruggs v. Davis, 5 Sneed 261 ; Moseley v. Wilkinson, 24 Ala. 
411; Fail v. Mc Arthur, 31 Id. 26; Spencer v. Pilcher, 8 Leigh 
566. For the loss during such diversion or misuse, the defendant 
would have been absolutely liable, even though it occurred by reason 
of the fault of the horses or a mere accident : Lucas v. Trumbull, 
15 Gray 306 ; Perhamv. Coney, 117 Mass. 102 ; Fisher v. Kyle, 
27 Mich. 454 ; Lane v. Cameron, 38 Wis. 603. Does the mere 
fact that the driver consented to the diversion of employment, and 
was in the act of driving the team when the accident occurred, 
relieve the defendant from the liability which would otherwise have 
existed ? We must answer this question in the negative. There 
is no claim that he participated in, or was ever present at the time 
of making the contract of hire ; nor that he had any authority to 
modify that contract or make a new one. The case is quite similar 
in principle to Crocker v. Gullifer, 44 Me. 491, where one of the 
drivers had a conditional interest in the horses and consented to 
the diversion ; but it was held, the defendants were liable for their 
value, notwithstanding they were accidentally destroyed by fire 
without the neglect or fault of any one. 

The judgment of the Circuit Court affirmed. 

Bailments for hire embrace a variety tract, and during that time becomes the 

of contracts growing out of the delivery proprietor of them. In Putnam v. Wyley, 

of personal property on an agreement 8 Johns. 432, the plaintiff let some cows 

mutually beneficial to the contracting and sheep for one year, to be returned 

parties. The contract includes hire of at the end of that time with their natural 

things, hire of storage, hire of labor and increase ; the court held the bailor could 

services and hire of carriage : 2 Kent's not maintain trespass against one taking 

Com. 586 ; Cowen's Trea. 66. But goods from the possession of the bailee 

it will be necessary to confine this note to during the term of the contract, not hav- 

the hire of things. ing actual or constructive possession at 

Interest of the Bailee in thing hired. — the time. And the court further say, 

It is an undisputed rule that the hirer of that to maintain trespass he should have 

goods and chattels for use, acquires in such a right in the chattels as to be enti- 

them during the term of his contract, a tied to reduce them to possession at any 

possessory right. He purchases them for time, but that the hirer had the possession 

the purpose or time mentioned in the con- of the chattels for a year. So, also, 
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upon the same principle the hirer may 
maintain an action, not only against third 
persons, but against the owner himself, 
if he interferes with the chattel before 
the bailment expires : Hickok v. Buck, 
22 Vt. 149 ; Wood v. Ash, Owen 139 ; 
Ham. N. P. 249 ; Roberts v. Wyatt, 2 
Taunt. 268. 

The case of Roberts v. Wyatt arose out 
of the delivery of an abstract for the 
purpose of clearing up some portions of 
the title. Defendant refused to redeliver, 
and plaintiff brought troyer, and the 
court held the plaintiff had a temporary 
interest in the abstract, which could not 
be determined until it was decided 
whether the sale should go on or not, 
and, therefore, he was entitled to the 
possession until such time. A creditor 
of the bailor has no right to take pos- 
session of the ehattel during the term of 
bailmeut : Hartford v. Jackson, 11 N. H. 
145. There the property was taken 
from the possession of the bailee by a 
creditor of the bailor. The latter sued 
the former for rent, and it was held 
the attachment by the bailor's creditor 
was no defence in an action for rent, but 
the court intimated the bailee might 
maintain an action against the officer 
who made the levy, or the attaching 
creditor himself, for any injury which 
might result from such seizure. Trover 
or replevin cannot be maintained by a 
bailor against one who converts property 
bailed ; for, although he has a reversion- 
ary interest therein, he has neither the 
possession or right of possession : Gordon 
v. Harper, 7 T. II. 9 ; Wheeler v. Train, 
3 Pick. 255. 

It may be asked what rule may be 
applied to distinguish a bailment from 
an actual sale of the property ? It is said 
in Lontirgan v: Stewart, 55 111. 45, that 
where the thing delivered is to be restored, 
though in an altered form, the contract 
is one of bailment, and the title to the 
property is not changed ; but where 
there is no obligation to return the spe- 
cific article, and the chattel may be re- 



stored by another of equal value, the 
title is changed, and it amounts to a sale. 
To same effect : Story Baiim. sect. 439 ; 
Hard v. West, 7 Cow. 752 ; Ewing v. 
French, 1 Black. 353; Chase v. Wash- 
burn, 1 Ohio St. 244 ; Norton v. Wood- 
ruff, 2 Comst. 153; Rahilly v. Wilson, 
3 Pill. 420 ; Contra, Seymour v. Brown, 
19 Johns. 44. See as to a contract lor 
sale or return : Schlesinger v. Stratton, 
9 R. I. 578. Where, by a contract, a 
person receives a chattel to keep for a 
certain time, and to become the owner 
of it when he has paid the contract 
price, but if not, to pay for its use, it is 
a bailment and does not amount to a sale 
until the price is paid : Enlow v. Klein, 
79 Penn. St. 488 ; Rose v. Story, 1 Id. 
190 ; Clark v. Jack, 7 Watts 375. See 
Becker v. Smith, 59 Penn. St. 469 ; 
Myers v. Harvey, 2 P. &W. 479. The 
distinction between a bailment and a 
sale is well elucidated in Hunt v. Wyman, 
100 Mass. 199, where the defendant ex- 
pressed a wish to try the horse which 
plaintiff had for sale, and if he did not 
like it would return it "the night of the 
day when he got it." Plaintiff assented, 
and delivered the horse to defendant's 
servant, from whom it escaped, without 
his fault, and was so injured that defend- 
ant had no opportunity to try it, and, 
consequently, did not return it within 
the time agreed. Plaintiff sued for the 
price, and on the trial testified he did not 
expect defendant to take the horse until 
he had tried it. The court held this evi- 
dence showed a bailment but no sale. 
Says Wells, J.: "An option to pur- 
chase if he liked is essentially different 
from an option to return a purchase if he 
should not like. In one case, the title 
will not pass until the option is deter- 
mined ; in the other, the property passes 
at once, subject to the right to rescind 
and return. A mere failure to return 
the horse within the time agreed may be 
a breach of contract, upon which the 
plaintiff is entitled to an appropriate 
remedy ; but has no such legal effect as 
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to convert the bailment into a sale." 
See 6 Am. Law Rev. 450 ; Bulkley v. 
Andrews, 39 Conn. 70 ; Morss v. Stone, 
5 Barb. 516; Ledyard v. Hibbard, 48 
Mich. 421 ; Powder Co. v. Burkhardt, 
97 U. S. 110; and Carpenters. Griffin, 
9 Paige Ct. 310, where the agreement 
was to return " cattle as good," at the 
end of the term, and it was held a sale. 
See also Lewis v. McCabe, 21 Am. Law 
Reg. N. S. 217, and note. 

As to Bailee's use of the thing hired. — 
The lessor of a chattel is bound to furnish 
an article suitable for the purpose of the 
bailment, on the ground that the hirer 
must trust to the lessor's knowledge of 
the qualities of the chattel, like the pur- 
chaser under an implied warranty : Lord 
Abinger, in Sutton v. Temple, 12 M. & 
W. 52 ; Fowler v. Lock, L. R., 7 C. P. 
272. On the other hand, there is a cor- 
responding implied obligation on the part 
of the hirer to use the chattel in a reason- 
able manner : Robinson v. Varnell, 16 
Tex. 382 ; Latimer v. Alexander, 14 Ga. 
260. The departure in an unreasonable 
way in the use of the chattel, brings 
down upon the bailee a strict liability to 
the bailor for all damages the latter has 
suffered ; and in the case of Wentworth 
v. McDuffie, 48 N. H. 402, the court 
went so far as to say : "If the bailor 
had seen his mare was about to be de- 
stroyed by the bailee's wilful act, he 
would have been entitled to terminate 
the bailment, and retake his property if 
he could do it without force." The 
bailee, in that case, wilfully and inten- 
tionally drove the mare at such a violent 
rate of speed as to seriously endanger 
her life, he being aware of such danger. 
See Story Bailm., sect. 396. The bailee 
also impliedly agrees not to apply the 
property bailed to any other use than for 
which it is hired. A familiar illustration 
of this rule is, if one hire a carriage and 
horses to go to Boston, he has no right 
to go upon a journey to New York ; or, 
if he hire them for a week he has no right 
to use them for a month : Story Bailm., 



sect. 413; Raich v. Hawes, Homer v. 
Thwing, Wheelock v. Wheelwright, cited 
in principal case. 

The contract may specify the use to 
which the chattel is to be put, and under 
such circumstances, if the hirer use it in 
a way not authorized by the contract, he 
is guilty of conversion, and if a loss 
results, he is liable, independent of the 
question of negligence. He cannot ex- 
cuse his failure to return it by showing it 
was lost while being used contrary to the 
terms of the contract : Hooks v. Smith, 
18 Ala. 338 ; Beach v. Raritan, frc, Rd. 
Co., 37 N. Y. 457. The case of Beach 
v. Raritan, <f-c, was a case where a 
barge, while being used for a different 
purpose than that for which the parties 
had contracted, was sunk. It was held 
the bailee was liable. In Hooks v. Smith, 
a slave was bailed to do housework, and 
was put by bailee at work in the field, 
and while engaged in such work was 
drowned. Held, the loss must fall on 
bailee. Where the hiring is for a certain 
purpose, it is considered a part of the 
contract. The purpose for which a thing 
is hired may or may not enter into the 
contract. Where the contract of hiring 
is general, the bailee acquires the right 
to use the chattel generally, but not to 
employ it in any dangerous business : 
Spencer v. Pitcher, 8 Leigh 565. But 
in Harvey v. Epes, 12 Gratt. 176, it was 
held the incidental mention of a place 
where the thing is to be used, may not 
create an agreement on the bailee to 
use the chattel in such place, and that a 
use of slaves in a different place from 
that mentioned in the contract is not of 
itself a conversion, and that the burden 
of proof is on the hirer, to show that the 
loss did not result from the employment 
in a different place. 

Such misuser is deemed a conversion 
of the property at common law, for 
which the bailee may be held to the full 
extent of the loss: Story Bailm., sect. 
413. But it seems that any misuse in 
the line of the use for which the thing is 
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bailed, will not amount to a conversion. 
Such a doctrine was indicated by Red- 
field, J., in Swift v. Moseley, 10 Vt. 
208, where he says: "Any misuse or 
abuse of the thing bailed, in the particular 
use for which the bailment was made, 
will not enable the general owner to 
maintain trespass or trover against the 
bailee. His remedy is case. But if the 
thing be put to a different use from that 
for which it was bailed, by the consent 
of the bailee, we think the bailor may 
maintain trespass or trover." His re- 
marks, however, are not applicable to 
the facts in that case. There the bailor 
brought trover for the property, claiming 
the bailee had sold it during the term of 
the bailment. Moncuke, J., in an ex- 
haustive opinion in Harvey v. Epes, 
supra, is inclined to the opinion that 
unless the injury or loss results from the 
misuser, no action will lie. " The use," 
he says, "of the property by the hirer 
during the term, for a different purpose 
or in a different manner from that which 
was intended by the parties, will not 
amount to a conversion, for which trover 
will lie, unless the destruction of the 
property be thereby occasioned ; or, at 
least, unless the act be done with intent 
to convert the property, and thus to de- 
feat or destroy the interest of the bailor 
therein." 

If the bailee misuse or abuse the 
property, the owner cannot justify a 
seizure of it by force from the personal 
possession of the bailee, if he can peace- 
ably retake it. The hirer of a horse 
who has wrongfully used him to go upon 
a different journey from that contracted 
for, cannot be dragged from the horse 
while he is riding him: Story Bailm., 
sect. 396. 

Such misuser amounts to a termination 
of the bailment, and destroys the hirer's 
special property therein ; and if the 
owner could take the chattel peaceably, 
and did so, he would be justified in 
refusing to return it to the bailee, if he 
believed the ill-treatment would be con- 
Vol. XXXIV.— 31 



tinued : Trotter v. McCall, 26 Miss. 
413. 

Where the chattel is used in violation 
of the contract, the bailor, by receiving 
pay for the unauthorized use, ratifies the 
wrongful act and cannot afterwards 
bring trover : Botch v. Ilawes, supra ; 
but will not waive his right of action by 
receiving back the property : Fox v. 
Pruden, 3 Daly 187 ; Buller's N. P. 
46. See Reynolds v. Shuler, 5 Cow. 
323 ; Livermore v. Northrup, 44 N. Y. 
107 ; Austin v. Miller, 74 N. C. 274. 

The attempt to sell or otherwise trans- 
fer the chattel without the owner's con- 
sent during the term of hiring, is such a 
conversion by the bailee as will make 
him liable in trover : Loescliman v. 
Machin, 3 Eng. C. L. 359, decided in 
1818, is a leading English case upon 
this point. This was followed by Cooper 
v. Willomatt, 50 Id. 672 : Bryant v. 
Wardell, 2 Ex. 478 ; and Fenn v. BH- 
tleston, 7 Exch. 152. The doctrine 
enunciated in these cases seems to rest 
upon the ground that the sale of pro- 
perty by a bailee is equivalent to its 
destruction, so far as his liability is con- 
cerned. So, in this eonntry, the weight 
of authority seems to be that the bailee 
will be liable, or an action will lie 
against the purchaser if he fails to return 
the property to the bailor on demand : 
Swift v. Morley, supra; Sargent v. Gile, 
8 N. H. 325 ; Sanborn v. Colman, 6 Id. 
14 ; Bailey v. Colby, 34 Id. 29 ; John- 
son v. Willey, 46 Id. 75 ; Clark v. Jack, 
7 Watts 375 ; Rodyers v. Grothe, 58 
Penn. St. 414. But the rule has not 
been followed in North Carolina : An- 
drews v. Shaw, 4 Pev. 70 ; [jewis v. 
Mobley, 4 Dev. & B. 323. In Andrews 
v. Shaw, the bailee of a slave for a year 
sold it and the owner brought trover 
during the year. Ruffin, C. J., said, 
in reference to Loeschman v. Mackin: 
" If it is meant in that case to say that a 
bailee upon hire for a determinate period 
forfeits his interest by abuse to the arti- 
cle, or by a wrongful sale, so that a pur- 
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chaser from him gets nothing, I think it is 
not law. I do not know of any such doc- 
trine of forfeiture as applied to personal 
chattels." See Harvey v. Epes, supra, for 
a minute examination of all these cases. 
The use of chattels is sometimes hired 
where there is no actual bailment, as 
where the owner or his servant accom- 
panies the chattels and works with them : 
Carter v. Streator, 4 Jones L. 62 ; 
Hughes v. Boyer, 9 Watts 556. The 
contract then becomes special, and the 
bailor is answerable for the conduct of 
his servant. In Hughes v. Boyer, 
the owner of the horses sent a servant 
along to drive and take care of them. 
They were injured by immoderate driv- 
ing, and the owner sought to hold the 
hirer, bnt the court said no. "If a 
horse is hired to nie, and I am to ride or 
drive him, I am to judge of what dis- 
tance he can travel in a given time, and 
to see that he is not overheated or too 
much fatigued. But if, as often happens, 
the owner himself goes along and drives, 
I have no care of the horse, and no re- 
sponsibility if he is injured. But if the 
owner sends a driver, who is to drive, 
and water and feed the horses, it is as to 
me the same as if the owner himself 
drove. If his driver oversets and breaks 
my arm, his master is liable to me ; and 
if, at the same time, the carriage is 
broken, I am not liable to the owner ; it 
was not done by me, but by himself or his 
servant. But a horse may be hurt at the 
same time ; I am not liable for that ; it was 
the result of the carelessness or unskil- 
fulness of the owner or his servant. And 
whenever the owner sends a servant to 
drive and take care of the horses, he who 
is carried has no responsiiblity, unless 
the injury occurred from some act or 
interference of his." But the hirer in 
such cases may become liable to the full 
extent of a bailee, by making the driver 
his own servant or assuming the actual 
management of the chattels. Thus, in 
Murphy v. Kaufman, 20 La. Ann. 559, 
the hirer was held for a loss of the 



horses, where it appeared that he pre- 
vailed upon the driver to go to a place 
beyond the place agreed upon, and the 
horses were lost as a result. As to the 
measure of care required, there is a differ- 
ence between a gratuitous bailee and one 
for hire. The former is bound to extra- 
ordinary care, and is responsible if his 
negligence resulted in slight injuries to 
the chattel : Bennett v. O'Brien, 87 
111. 250 ; Scranton v, Baxter, 4 Sandf. 
5 ; see Carrington v. Fidclin, 32 Gratt. 
670; Patterson v. Mclver, 90 N. O 
493. But if no carelessness can be im- 
puted to him, and he pursues the line of 
his duty, an injury to the chattel must 
be borne by the owner: Wood v. McCfare, 
7 Ind. 155 ; Fortune v. Harris, 6 Jones 
532; Carpenter v. BraHch, 13 Vt. 161. 
But with a hirer of a chattel the rule is 
otherwise. The contract is then mutu- 
ally beneficial, and the bailee can only 
be held liable for ordinary negligence, 
unless he departs from the terms of his 
contract. Inevitable accident or superior 
force will excuse him from returning the 
chattel in as good condition as it came to 
him : Vaughan v. Webster, 5 Hair. 256 ; 
Mil Ion v. Salisbury, 1 3 Johns. 211; 
Columbus v. Howard, 6 Ga. 213 ; Field 
v. Brackett, 56 Me. 121 ; Watkins v. 
Roberts, 28 Ind. 167 ; Hyland v. Paul, 
33 Barb. 241. Story deduces the rule 
from his investigation of the authorities, 
that the hirer of chattels can only be held 
responsible for that degree of diligence 
which all prudent men use, that is, which 
men in general use in keeping goods of 
their own of the same kind. In other 
words, he can only be held for such in- 
juries as come from an omission of that 
diligence : Story Bailm., sect. 399. Buis 
v. Cook, 60 Mo. 391. 

In cases of robbery or loss by public 
enemies, the hirer is not answerable for 
the loss unless it has been occasioned by 
his own fault : Coggs v. Bernard, 2 Ld. 
Ray. 909 ; Story Bailm. sect. 526 ; U. 
S. v. Thomas, 15 Wall. 337 ; and see 
State v. Moore, 74 Mo. 414. 
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As to whether a bailee may contract 
for exemption from ordinary care or 
skill, see Field v. Bracked, 56 Me. 121. 

Burden of Proof. — It is a general rule 
that a party alleging a fact must prove 
it. So it follows that if the bailor of a 
chattel allege a loss or injury to it, he 
must prove that it was caused by the 
bailee's negligence. Proof of loss or in- 
jury while in the hands of the bailee is 
not sufficient : Harrington v. Snyder, 3 
Barb. 380 ; Newton v. Pope, 1 Cow. 
109. These were both cases of an injury 
to a horse by carelessness. See also 
Runyan v. Caldwell, 7 Humph. 134 ; 
Browne v. Johnson, 29 Tex. 43. The 
application of the rules concerning the 
burden of proof in cases of negligence, 
are not always clearly stated ; but in 
general it may be said that where the 
property bailed is returned in a damaged 
state, or not at all, the bailee ought to 
exculpate himself, and a jury may weigh 
all the evidence thus submitted : Collins 
v. Bennett, 46 N. Y. 490 ; McDaniels v. 
Robinson, 26 Vt. 340 ; Logan v. Mathews, 
6 Penn. St. 417 ; Fulton v. Alexander, 
21 Tex. 148 ; Goodfellow v. Meegan, 32 
Mo. 280 ; Cumins v. Wood, 44 111. 416. 

Termination of the Bailment. — This 



may be accomplished in several ways by 
the accomplishment of the purpose of the 
bailment, the destruction of the property 
by inevitable casualty, by mutual consent 
of the parties, by operation of law, as 
where the bailee purchases the thing 
hired: Story Bailm., sect. 418; Wright 
v. Melville, 3 C. & P. 542 ; Halyard v. 
Deehelman, 29 Mo. 459 ; Sargent v. Gile, 
supra. If the term of hiring is fixed, the 
bailee should return it at that time, but 
if no time is fixed the law assumes a 
reasonable time : Green v. Hollingsworth, 
supra; Cobb v. Wallace, 5 Cald. 539. 
But a gratuitous bailment may be termi- 
nated at the bailor's pleasure : Orser v. 
Storms, 9 Cow. 687 ; Drake v. Reding- 
ton, 9 N. H. 243. The general rule 
requires the bailee to return the thing 
hired on the determination of the con- 
tract: Benje v. Creagh, 21 Ala. 151. 
And from the very elements of his con- 
tract, if he fails to deliver it to the right- 
ful owner, he is guilty of a conversion 
Stephenson v. Hart, 4 Bing. 476 ; Deve- 
reux v. Barclay, 2 Barn. & Aid. 702 
Coykendall v. Eaton, 55 Barb. 188 
Clqflinv. Boston, frc, Rd., 7 Allen 341 

A. G. MoKban. 
Detroit, Mich. 



Supreme Court of Michigan. 
FARWELL v. MYERS. 

Where vendors rescind a sale on the ground of fraud, and bring replevin under 
which a portion of the goods is seized and returned, they cannot recover for the 
balance against the assigned estate of the vendee upon a claim for goods sold and 
delivered, but must bring an action on the tort. 

Campbell, C. J., and Sheewood, J., dissented. 

Error to Cass. 

Sir am A. Fletcher and George P. Wanty, for plaintiffs and 
appellants. 

Howell $• Carr, for defendant. 



